
 

 

 That the Council 

1. Agrees that report Decision on Private Plan Change 28 - Maitahi 
Bayview (R27263) and attachment (539570224-13626) be 
made publicly available and that the decision be made in open 
session. 

2. Re-admits the public to the meeting. 

McGurk/Her Worship the Mayor  Carried 
 
  

Decision released from confidential session 

Recommendation 
from (agenda 
report) 

Date of 
meeting 

Recommendation to 
(decision-making meeting) 

Date of 
meeting 

  Agrees that report Decision on 
Private Plan Change 28 – Maitahi 
Bayview (R27263) and its 
attachment (539570224-13626) 
be made publicly available. 

27 
September 
2022 

Report Title and number 

Decision on Private Plan Change 28 - Maitahi Bayview (R27263) 

Documents released  

Report “Decision on Private Plan Change 28 – Maitahi Bayview” (R27263) and 
its attachment (539570224-13626)  

Decision 
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Council 

27 September 2022 

 
 

REPORT R27263 

Decision on Private Plan Change 28 - Maitahi Bayview 
 
 

 

 

1. Purpose of Report 

1.1 The purpose of this report is to present the Hearing Panel’s report and 
recommendation (Attachment 1) on Private Plan Change 28 (PPC28) and 
seek a decision from Council on that recommendation. 

2. Summary 

2.1 The Hearing Panel of Independent Commissioners appointed by the 
Council was delegated to hear, consider and make recommendations to 
Council on PPC28. It has now provided the Council with its 
recommendation. The Hearing Panel has recommended that PPC28 be 
approved with modifications under Clause 29(4) of the First Schedule of 
the Resource Management Act 1991 (the RMA). The recommendation is 
accompanied by a detailed report that sets out the reasons for its 
recommendation. 

2.2 PPC28 is a privately initiated plan change by CCKV Dev Co LP and 
Bayview Nelson Limited which, as lodged with the Council, proposed to 
rezone approximately 287 hectares on land located within Kaka Valley, 
along Botanical Hill and Malvern Hill; and make associated changes to 
the Nelson Resource Management Plan (NRMP). It was accepted by 
Council (rather than adopted) and proceeded to notification and 
ultimately, a hearing. 

2.3 Council retains the power and duty to make the final decision on PPC28.  
However, because the Council has not heard and considered all the 
evidence and submissions it is not in a position where it can re-evaluate 
those and substitute its own conclusions.  Effectively, this means the 
decision-making options available to the Council on PPC28 are limited to 
either: 
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2.3.1 Accepting the Hearing Panel's recommendation in its entirety and 
approving PPC28 in the modified form proposed by the Hearing 
Panel – this results in a decision to approve PPC28 in accordance 
with Clause 29(4) of the First Schedule, as recommended by the 
Hearing Panel; or 

2.3.2 Rejecting the Hearing Panel's recommendation in its entirety and 
declining PPC28, but only where the Council has a good reason 
for doing so – this results in no decision on PPC28, leaving open 
the prospect that Council will have to rehear the matter. 

2.4 It is recommended that the Council accepts the Hearing Panel’s 
recommendation and approves PPC28 as modified, for the reasons 
provided in their report. If approved, Council would then proceed to 
publicly notify the decision. Appeals to the decision can subsequently be 
lodged with the Environment Court if any party remains dissatisfied.   

 

3. Recommendation 

That the Council 

1. Receives the report Decision on Private Plan Change 28 
- Maitahi Bayview (R27263), including the report and 
recommendation of the Hearing Panel dated 9 
September 2022 on Private Plan Change 28 
(539570224-13626); and 

2. Accepts the recommendation of the Hearing Panel and, 
pursuant to Clause 29(4) of the First Schedule of the 
Resource Management Act 1991, and approves Private 
Plan Change 28 for the reasons given in the Hearing 
Panel’s report and recommendation; and 

3. Approves for public notification the Council’s decision in 
accordance with Clause 11 of the First Schedule of the 
of the Resource Management Act 1991 and service in 
accordance with clause 29(5). 

4. Notes the right of appeal for all submitters and the plan 
change applicant to the Environment Court if Council 
decides to accept the Hearing Panel’s recommendation 
and if rejected parties can seek judicial review. 

5. Agrees that report Decision on Private Plan Change 28 - 
Maitahi Bayview (R27263), attachment (539570224-
13626) and the decision be made publicly available. 
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4. Exclusion of the Public 

4.1 This report has been placed in the confidential part of the agenda in 
accordance with the Local Government Official Information and Meetings 
Act 1987. The reason for withholding information in this report under this 
Act is to: 

 Section 48(1)(d): That the exclusion of the public from the whole or 
the relevant part of the proceedings of the meeting is necessary to 
enable the local authority to deliberate in private on its decision or 
recommendation in any proceedings to which this paragraph applies. 
 
(a)  any proceedings before a local authority where -  
 
(i)  a right of appeal lies to any Court or tribunal against the final 
 decision of  the local authority in those proceedings; or 
 
(ii)  the local authority is required, by any enactment, to make a 
 recommendation in respect of the matter that is the subject of 
 those proceedings; and 
 
 Section 7(2)(g) To maintain legal professional privilege 

5. Background 

5.1 PPC28 is a privately initiated plan change by CCKV Dev Co LP and 
Bayview Nelson Limited, which as lodged with the Council, proposed to 
rezone approximately 287 hectares on land located within Kaka Valley, 
along Botanical Hill and Malvern Hill from Rural and Rural-Higher Density 
Small Holdings Area to: 

5.1.1 Residential (Higher, Standard and Lower Density Areas); 

5.1.2 Rural-Higher Density Small Holdings Area;  

5.1.3 Open Space Recreation; and 

5.1.4 Suburban Commercial. 

5.2 PPC28 proposes a new Schedule X to the Nelson Resource Management 
Plan (NRMP) with an accompanying structure plan and involves a number 
of integrated changes to associated provisions of the NRMP. Particular 
aspects of PPC28 include: 

5.2.1 Comprehensive Housing Developments in the Residential Zone - 
Higher Density Area as a restricted discretionary activity;  

5.2.2 Subdivision in the Residential Zone as a restricted discretionary 
activity; 
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5.2.3 Vesting of a 40m total width esplanade reserve along the 
Maitahi/Mahitahi River and Kākā Stream, in stages as subdivision 
progresses, which would provide for public access and ecological 
values; 

5.2.4 Overlays addressing Landscape, Vegetation and Transport, with 
plan provisions addressing them;   

5.2.5 Building in the Backdrop Area and Skyline Area as a controlled 
activity;  

5.2.6 Buildings on specifically identified parts of the Kākā Hill Backdrop 
and Skyline Areas and within the Significant Natural Area being 
prohibited activities;   

5.2.7 The requirement for a Cultural Impact Assessment with any 
resource consent application;  

5.2.8 The application of ecological and freshwater best practice 
principles in the subdivision and development design process. 

5.3 Council decided to accept the Plan Change request for processing on 23 
September 2021 (Report R26202). The reasons for accepting were set 
out in that report and broadly related to the application: not being 
frivolous or vexatious; being in accordance with sound resource 
management practice; not being inconsistent with Part 5 of the Resource 
Management Act, 1991 (RMA). The reasons also noted there was 
sufficient information to accept the request; and, the request had the 
ability to give effect to the Nelson Regional Policy Statement and 
National Policy Statement on Urban Development. The reasons for 
rejecting an application are tightly constrained through the RMA. 

5.4 At the same meeting on the 23 September 2021, Council also resolved to 
appoint independent accredited commissioners. The reasons for 
appointing commissioners related to the complexity and technical nature 
of the application; and high level of public scrutiny.  

5.5 The PPC28 land is shown in Figure 1 below: 
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6. Discussion 

 Timeline 

6.1 The following is the general timeline of the plan change’s progress to 
date through the statutory RMA process: 

 Formally lodged with the Council on 16 April 2021 

 Accepted for public notification on 23 September 2021 

 Publicly notified on 28 October 2021 

 Summary of decisions requested publicly notified on 8 February 
2022 

 Hearing held between 13 and 21 July 2022 

 Hearing Panel recommendation provided to Council on 9  
September 2022. 

Process  

6.2 In deciding to accept PPC28 for public notification, Council agreed to 
appoint a Hearing Panel of independent commissioners to hear, consider 
and recommend decisions on submissions to Council.  

6.3 The Hearing Panel issued a total of 10 ‘directions’ to guide and inform 
the process. 
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6.4 A total of seven hundred and fifteen (715) submissions and nine (9) 
‘further submissions’ were received. Six hundred and twenty eight (628) 
of the submissions opposed the plan change in its entirety, although 
some sought amendments should it be approved. Forty-five (45) 
submissions were received in support, with an additional twelve (12) in 
support in part subject to amendments. Seven (7) submissions were 
neutral.   

6.5 The hearing ran over seven days in July 2022, with the Hearing Panel 
hearing from many parties on behalf of either the Council, submitters or 
the proponent.   

6.6 The Hearing Panel subsequently issued its final direction (Direction 10), 
following request from Save the Maitai legal representative to consider 
the impact of the recent severe weather event. It terms of due process, 
the commissioners turned their minds to this matter and concluded they 
did not need additional information to make their recommendation. 

Amendments/Modifications to PPC28 

6.7 Through the course of the plan change process, the applicant proposed 
several amendments to the initial plan change as publicly notified. The 
Hearing Panel has subsequently recommended additional changes. These 
changes were in response to the Council’s section 42A report, submitter 
concerns, the outcomes from joint expert witness conferencing, and 
matters raised during the hearing.  

6.7.1 In summary, these changes include: 

 Removal of all Higher Density Small Holdings Zoning.  

 An increase in Rural Zoning.  

 An overall reduction in Residential Zoning (by approximately 
26% - 37.98 hectares, to 107.85ha - approximately 38% of 
the total plan change area), and a consequential increase in 
Rural Zoning.  

 Consolidation of the two Commercial Zones into one area 
adjacent to the central recreation reserve and a reduction in 
zone area.  

 An adjustment of the boundary between Low Density and 
Standard Density Residential at the northeast end of the PPC 
28 site on the Malvern Hills.  

 Refinement of the alignment of the indicative sub-collector 
road.  
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 Addition of two secondary roads. The first indicates a potential 
connection with Walters Bluff and the second indicates a road 
connection into Kākā Valley.  

 Refinement in the alignment of the Open Space and Recreation 
Zone, including the removal of it from along the northeast 
boundary on Kākā Hill.  

 Identifying and graphically showing the eastern spur of 
‘Botanical Hill’ above Walters Bluff as a primary ridgeline.  

 Addition of ‘Green Overlay Areas’ that align with underlying 
geotechnically constrained land.  

 Some amendments to future walkway alignments and the 
addition of a mid-slope pedestrian/cycle connection between 
the Sir Stanley Whitehead track and Bayview.    

 More stringent and comprehensive provisions relating to 
flooding, earthworks and sediment control, and stormwater 
(including the requirement to provide a Stormwater 
Management Plan (SMP) at the resource consent stage), as 
well as requiring an ecological assessment (via an 
Environmental Management Plan) at the resource consent 
stage. 

 The completion of certain transport upgrades (eg intersection 
of Nile Street and Maitai Road, Ralphine Way and Maitai Valley 
Road, link road from Bay View Road to Walters Bluff and/or 
Ralphine Way, and active mode connections from PPC 28 land 
to the city centre) before subdivision or development occurs.    

 That terrestrial and freshwater ecological values are restored, 
protected and enhanced.  

 While the PPC 28 Structure Plan shows a realigned Kākā 
stream in its lower reaches, the Applicant no longer sought 
direct policy support for that outcome.   

 Buildings within the Skyline Area (Malvern Hills and Botanical 
Hill) are a restricted discretionary activity (formerly a 
controlled activity). 

 Buildings on Kākā Hill are a non-complying activity (formerly a 
prohibited activity).    

Hearing Panel’s Recommendation 

6.8 The Hearing Panel has recommended approval on the basis overall that: 
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 PPC28 meets the purpose and principles of the RMA (Part 2) having 
evaluated it under sections 32 and 32AA of the RMA 

 PPC28 gives effect to the National Policy Statement on Urban 
Development 2020 (updated in May 2022) (NPS-UD), the National 
Policy Statement for Freshwater Management (NPS-FM) (to the 
extent it can as a land use plan change to the Nelson Resource 
Management Plan (NRMP) and not of itself a Freshwater Planning 
Instrument), the Nelson Regional Policy Statement (NRPS), and 
other statutory planning documents set out in the report.  

 PPC 28 is consistent with the NRMP, but adds a number of ‘bespoke’ 
provisions to it relating to the PPC 28 area.  This is to ensure it 
gives effect to the NPS-UD, NPS-FM and the NRPS, and meets the 
purpose of the RMA.   

6.9 In their report, the Hearing Panel note that PPC28 would enable a 
substantial number of additional houses, which would assist Nelson in 
addressing the identified shortage of housing supply close to the CBD.  
More detailed reasons are set out in the 220 page recommendation 
report (excluding appendices). 

Council’s decision on PPC28 

6.10 As set out earlier in this report, Council delegated the Hearing Panel the 
function to hear, consider and recommend decisions on submissions on 
PPC28 to the Council under Clause 29(4) of the First Schedule of the 
RMA, but Council retains the power and duty to make the final decision. 
This decision is constrained however as the Council has not heard and 
considered all the evidence and submissions and therefore, it is not in a 
position where it can re-evaluate those and substitute its own 
conclusions.  Effectively, this means the decision-making options 
available to the Council on PPC28 are limited to either: 

6.10.1 Accepting the Hearing Panel's recommendation in its entirety and 
approving PPC28 in the modified form proposed by the Hearing 
Panel – this results in a decision to approve PPC28 in accordance 
with Clause 29(4) of the First Schedule, as recommended by the 
Hearing Panel. 

6.10.2 Rejecting the Hearing Panel's recommendation in its entirety and 
declining PPC28, but only where the Council has a good reason 
for doing so – this results in no decision on PPC28, leaving open 
the prospect that Council will have to rehear the matter and 
opening the decision up to judicial review. 

6.11 Officers consider that good reasons for rejecting PPC28 are likely to be 
limited to a situation where the Hearing Panel has made an obvious and 
material error.  Officers have not found any errors in this category that 
would make the rejection option applicable. 
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6.12 If the Council accepts the Hearing Panel’s recommendations for PPC28 
and adopts it as Council’s decision, the decision will be notified and 
served under clauses 11 and 29 of the First Schedule of the RMA. A 
person who made a submission on PPC28 and the plan change applicant 
then have a right of appeal to the Environment Court within 30 working 
days of the notice of decision if they are not satisfied with any aspect of 
the decision.  

6.13 If the Council rejects the Hearing Panel’s recommendation for PPC28 
then there is still a decision to be made on the Private Plan Change, 
which the Council has already accepted.  This would effectively require 
the Council to rehear the submissions itself and decide on PPC28.  This 
will incur further cost for all parties (the applicant has already had to 
meet nearly $700,000 of Council-related costs and the final costs for 
August and September have yet to be invoiced) and potentially a 
significant time delay.  In addition, the Council would need to identify the 
reasons for rejecting the recommendation and record those reasons.  
This decision would be subject to a right of judicial review by any party 
dissatisfied with it. 

6.14 Rehearing the matter just because Council did not accept the 
recommendation of the Hearing Panel would be inefficient and costly and 
would raise issues of natural justice and fair process in doing so.   

6.15 In making a decision to reject the Hearing Panel’s recommendation for 
PPC28, the Council must be satisfied that there are sufficient grounds, or 
good reasons, for doing so. It is considered that the Hearing Panel 
consisted of a very experienced range of commissioners with specific 
expertise in the matters raised through the hearing, and in hearing plan 
change applications. The Hearing Panel also thoroughly canvased the key 
issues raised in evidence and the submissions; enabled submitters to be 
heard; ran a fair and robust process; and have carefully considered and 
fully addressed matters that are required to be assessed under the RMA. 
It is considered there are no grounds or good reasons to reject the 
Hearing Panel’s recommendation; and that contested matters of 
substance can be heard through the Environment Court, if necessary.  

7. Options 

7.1 The available options to the Council and their respective advantages and 
disadvantages, are summarised below: 

 

Option 1: Accept the Hearing Panel recommendation and 
approve PPC28 

Advantages  This would be consistent with the Hearing 
Panel’s recommendation.  
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 There would be very low risk of challenge in 
respect of natural justice and fair process.  

 There is no need for a rehearing of submissions 
by the Council. 

 

Risks and 
Disadvantages 

 The decision is subject to appeal to the 
Environment Court (but that is the case with 
any decision on a plan change) 

 The Council could receive negative feedback 
from those who opposed PPC28. 

Option 2: Reject the Hearing Panel recommendation and do  

 not make a decision 

Advantages  Nil. 

Risks and 
Disadvantages 

• The Council would need to rehear the 
submissions. This would impose significant 
additional costs and time delays on all parties. 

• The decision is highly likely to be challenged 
through judicial review and Councillors would 
need to provide their reasons as evidence.  

• The outcome of a successful challenge through 
the Courts would be damaging to Council in 
terms of its reputation as a sound decision 
maker and costs are likely to be awarded 
against the Council. 

• Council could face its own significant legal 
costs. 

• The Council could receive negative feedback 
from those who supported PPC28. 

 

8. Conclusion 

8.1 It is recommended that the Council accepts the Hearing Panel’s 
recommendation and approves PPC28 with modifications, as set out in 
the attached Hearing Panel’s report and recommendation. 

9. Next Steps 

9.1 If the Council accepts the Hearing Panel’s report and recommendation 
and approves PPC28, it will continue along the statutory RMA process, 
with the decision being publicly advertised and notice being served on all 
submitters.  
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9.2 A 30-day period is provided for any party to lodge an appeal against the 
decision to the Environment Court. The appeal process enables the 
applicant or any party who made a submission to challenge the decision 
of Council. 

 
 

Author:   Maxine Day, Manager Environmental Planning 

Attachments 

Attachment 1: 539570224-13626 Report and Recommendations from the 
Independent Hearing  
Panel following the hearing of PPC 28 under the  
Resource Management Act 1991    
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Important considerations for decision making 

Fit with Purpose of Local Government 

The Council has duties and obligations under the Resource Management 
Act 1991 to make decisions on private plan change applications. The 
decision recommended in this report fits with the purpose of the Local 
Government Act as it has enabled the community to be consulted on the 
plan change, and allowed the Council to make decisions on behalf of the 
community to promote its social, environmental, economic and cultural 
well-being. 

Consistency with Community Outcomes and Council Policy 
The relevant community outcome is: 
Our urban and rural environments are people-friendly, well planned and 
sustainably managed.  Nelson is a well-planned district with a carefully 
managed urban intensification and a clear urban/rural boundary.  …We 
work with our partners to support the development of a range of 
affordable, healthy and energy-efficient housing in our residential areas. 
Good urban design and thoughtful planning create safe, accessible public 
spaces for people of all ages, abilities and interests.  
Enabling the matter to proceed through the RMA process meets this 
outcome.  

Consistent with Council meeting relevant Government legislation including 
the RMA and LGA 

Risk 

 The decision to approve the Private Plan Change request involves a risk of 
appeal to the Environment Court by any submitter. If the Council rejects 
the application there is a risk of judicial review. Other risks associated with 
the environment, culture and heritage, have been assessed in the 
substantive decision of PPC28. 

Financial impact 

Cost associated with legal appeals and any judicial review are borne by 
Council. Until and if such appeals are lodged a cost estimate cannot be 
provided. In terms of judicial review, if an applicant is successful against 
Council, Council may be subject to a costs award against it.  

Infrastructure costs associated with developing the site will sit with the 
developer, or where there is a wider community benefit, costs may be 
apportioned through the Long Term Planning process; or Developer 
Agreements. 

Degree of significance and level of engagement 
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This decision is of low- medium significance according to Council’s 
Significance and Engagement Policy because: 

• it does not involve the sale of a strategic asset;  

• does not impact on levels of service or the way services are delivered 

• does not impact on council’s debt or the level or rates it charges 

• the impact on the community from this decision is minimal. It is the 
substantive decision on the Plan Change that considered the effects of the 
development on the environment, including communities 

• the decision furthers Council’s Future Development Strategy 
identification of this location as potential area for growth 

•  while the substantive issues in the Plan Change are expected to 
generate wide public interest, the decision to accept the Hearing Panel 
recommendation is governed by the RMA and if the public are dissatisfied, 
they can appeal to the Environment Court. 

The decision to approve can be considered reversible, by way of appeal to 
the Environment Court.  

Schedule 1 of the RMA required the substantive content of the Plan 
Change to be consulted on, including receiving and hearing submissions 
from the public.  It also dictates the process following the hearing and on 
that basis, officers recommend that consultation under the LGA on this 
decision under the RMA is neither necessary nor appropriate. 

 

Climate Impact 

The decision to approve the Private Plan Change request does not have a 
specific climate impact. However, the substantive content of the plan 
change includes considerations of climate change impacts and have been 
considered as part of the RMA Schedule 1 process. 

Inclusion of Māori in the decision making process 

No engagement with Māori has been undertaken in preparing this report. 
The substantive PPC28 application and submission process enabled engagement 
with iwi to occur. 

 

Delegations 

The Council has the power to make this decision under Schedule 1 Resource 
Management Act, 1991, clause 29.  
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